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APPEAL STAFF REPORT  
SUBSTANTIAL ISSUE DETERMINATION 

Appeal number...............A-3-MCO-03-106, Koppert SFR  
Applicants .......................James Koppert 
Appellant.........................Joan Smith McHenry 
Local government ..........Monterey County 
Local decision .................Approved with conditions on October 7, 2003 
Project location ..............29703 Peter Pan Road, Carmel Highlands, Monterey County 
                                          (APN 241-201-020). 
Project description .........Construction of a new 2,330 square foot two-story single-family residence 

with an attached garage within 100 feet of ESHA (Wildcat Creek); removal of 
six Monterey pines, two oaks and two Monterey cypress trees, and design 
approval.   

File documents................Monterey County Certified Local Coastal Program (LCP); Carmel Area 
LUP/IP, Monterey County Coastal Development Permit PLN 020578.   

Staff recommendation ...No Substantial Issue 

I. Recommended Findings and Declaration for No Substantial Issue: 

1. Project Description/Background.  The project consists of construction of a new two-story, Mission 
style, single-family dwelling with attached garage, 2,330 square feet, (1,890 square foot house, 440 
square foot garage) with a maximum height of 30 feet.  (The residence has multiple roof lines/heights 
ranging from 14 feet to 30 feet at the highest point with an average of 22 feet in height overall). 

The project site is a vacant 0.58-acre, legal lot of record.  The parcel is relatively flat with slopes less 
than 10% except on its northern side where it abruptly drops to Wildcat Creek, approximately 80 feet 
below.  The site is vegetated with a mix of Monterey pine (Pinus radiata) and a few coast live oaks 
(Quercus agrifolia).  In addition, some planted or naturalized Monterey cypresses (Cupressus 
macrocarpa) occur on site.  The understory is predominantly native shrubs and the ground level mainly 
consists of non-native periwinkle. 

California Coastal Commission 
January 14, 2004 Meeting in Laguna Beach 

 Staff: M. Nowak Approved by: 
G:\Central Coast\STAFF REPORTS\2. CCC Meeting Packet\04\01\A-3-MCO-03-106 (Koppert)NSI 12.11.03.doc 



Appeal A-3-MCO-03-106  
Koppert  SFR 

Page 2 
 

Project site is located in the Carmel Highlands area of Monterey County (location map attached as 
Exhibit 1).  The parcel is located approximately 300 feet inland (east) of the intersection of Peter Pan 
Road and Highway 1.  A portion of the parcel is visible from Highway 1 at the Wildcat Creek Bridge.  
The parcel is located within an existing subdivision, which is largely built out with the average parcel 
approximately 0.75 acres in size with a few at 1 acre.  The project site is located on one of the smallest 
parcels (0.58 acre) within the subdivision.  The project is located within the public viewshed because it 
will be visible from Highway 1, which is a designated scenic highway.  The proposed residence will be 
located between two existing developed residential parcels that are also in the public viewshed.   

Wildcat Creek is a perennial stream that flows north of the parcel through Wildcat Creek canyon.  The 
streambed is approximately 80 feet below on the canyon bottom.  There is no riparian habitat associated 
with the creek at the top of the bank where the parcels northern boundary is located due to the abrupt 
drop off.  The steep slopes leading down to the creek are mainly exposed granitic outcroppings.  No 
springs have been observed on the parcel feeding into the creek. 

2. Appellants Contentions.  Appellant contentions are a combination of concerns over visual impacts 
from Highway 1, impacts to the public viewshed; tree loss and disruption of forest corridor; impacts to 
ESHA due to the projects location within the creek setback.  Additionally, the appellant contends that 
the residence as approved will not be subordinate nor blend into the environment.  Appellant contends 
that the issues could be addressed by relocation of the septic system, thus allowing the residence to be 
sited on an alternative location on the parcel and requiring the use of other building materials to be 
subordinate to the surrounding environment.   

Visual Issues.  Appellant contends the project is clearly visible from Highway 1.  Appellant contends 
that the projects removal of 10 trees on the parcel maximizes the removal of trees, breaks the forested 
corridor and exposes the new structure to the public viewshed on Highway 1.  Appellant further 
contends that the exterior of the residence, which consists of tan stucco and red tile roofs are not 
subordinate with the surrounding environment as required by the LCP. 

The LCP Visual Resource and other relevant policies applicable to the appellant’s contentions include: 

2.2.3.4 The portion of a parcel least visible from public viewpoints and corridors shall be 
considered the most appropriate site for the location of new structures.  Consistency with other 
plan policies must be considered in determining appropriate siting. [emphasis added] 
 
2.2.3.7 Structures shall be located and designed to minimize tree removal and grading for the 
building site and access road… 
 
2.2.3.8 Landscape screening and restoration shall consist of plant and tree species consistent 
with the surrounding native vegetation… 
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Section 20.146.030.C.1.  Structures shall be subordinate to and blended into the environment, 
using appropriate materials that will achieve that effect.  If necessary, modification of plans 
shall be required for siting, structural design, height, shape, color, texture, building materials, 
access and screening through the Coastal Development Permit process. 
 
Section 20.146.030.C.1.c.  Structures located in the public viewshed shall be designed to 
minimize visibility and to blend into the site and site surroundings.  The exterior of buildings 
should give the general appearance of natural materials (e.g., buildings are to be of weathered 
wood or painted in earth tones)… 
 
Section 20.146.060.D2. Removal of trees which would result in the exposure of structures in the 
critical viewshed shall not be permitted, subject to the provisions of Section 20.146.030.A.1 
 

Section 20.146.060.D.3 Removal of native trees shall be limited to that which is necessary for 
the proposed development.  Prior to the application being considered complete, the development 
shall be adjusted for siting, location, size and design as necessary to minimize tree removal. 

The Carmel Area LCP describes “viewshed” and “public viewshed” as areas visible from major public 
use areas, which include Highway 1, a designated scenic highway (Policy 2.2.1).  The view from 
Wildcat Creek Bridge (Highway 1) looking east up Wildcat Creek canyon includes Monterey pine forest 
with other native vegetation along and on top of steep canyon walls.  The view on the south side of the 
creek along the top of the bank includes two residences that can be seen among the trees.  The two 
residences are 1) an existing Mission style stucco residence on the west side of the project site and 2) the 
appellant’s residence, which consists of painted wood exterior, on the east side of the project site.  Both 
residences are screened with trees native to the surrounding area.  As with the two residences on 
adjacent parcels to the east and west of the project site, the approved structure will be somewhat visible 
from Highway 1. 

The approved project will remove 10 trees.  However, two of these trees are dead and are considered to 
pose a hazard to the future development.  The LCP does not require a coastal development permit to 
remove dead trees considered to pose a hazard to life or structures (Section 20.146.060.A.b).  There will 
be 18 trees remaining on the parcel after tree removal is completed. 

Issue Analysis.     The approved residence site is not located in the least visible portion of the property 
(see site plan Exhibit 2).  The residence is sited on the north portion of the parcel, which encroaches into 
the public viewshed more so than if it was sited further south on the parcel toward Peter Pan Road. 
Siting the residence further south on the parcel would allow denser forest cover help screen the structure 

                                                 
1 Critical viewshed in this instance refers to the public viewshed in the Carmel Area LCP.  It is not used to mean critical viewshed as 

defined in the Big Sur LCP, which is more restrictive and prohibits development from impacting the critical viewshed.  The Carmel 
Area LCP allows for development within the public viewshed, which means its visible from Highway 1 and/or other public viewing 
areas, provided it is clearly subordinate to the natural character and meets other LCP Visual Resources requirements. 
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and cause the building footprint to be further away from the edge of the Wildcat Creek Canyon 
viewshed.  Moving the structure on an alternative site on the parcel is not feasible due to septic system 
design constraints. 

Septic system constraints include required minimum setbacks from the cliff embankment, trees, setback 
from the residence and the relatively small parcel size available for development.  Chapter 15.20 
Sewage Disposal is an ordinance adopted by reference as part of the LCP.  Applicable regulations 
include: 

Section 15.20.070. Standards and Specifications                                                                                                          

A. Location of Septic Tank Systems.  The type of system permitted shall be determined on the 
basis of location, soil characteristics and topography, and groundwater level, and shall be 
designed to receive all sanitary sewage from the property.  The Director may require such 
inspections and tests of the site of proposed installation, and the materials proposed to be 
used, as in his/her judgment are necessary to safeguard health and sanitation.  Any tests 
required by the Director shall be made in the manner directed by him/her at the expense of 
the applicant. 

No septic tank system, or part thereof, shall be located at any point having less than the 
minimum distances indicated in Table A, unless, for good cause, a variance therefore is allowed 
by the Director. (Table A is attached as Exhibit 6) 

More specifically, Monterey County Health Department septic system requirements preclude drain 
fields from being sited within 10 feet of any major trees, nor placed within 50 feet of a cliff 
embankment.  In addition, regulations require that a ten-foot clearance to the structure be maintained.  
The approved septic system design includes a gravity flow system and is preferred by the County Health 
Department because it is more reliable during power failures.  The maximum depth recommended by the 
Percolation and Groundwater Study2 for trench lines is 15 feet.  Appellant contends that putting a 45-
degree angle in the leach line will allow the residence to be sited approximately 20 feet closer to Peter 
Pan Road.   

The County Health Department has conducted two site inspections in response to the appellant’s 
proposed alternative for the residence and septic system design.  The Health Department has determined 
that the alternative design would interfere with the percolation surfaces of the leach line and that the 
alternative house site would reduce space required for future leach line repairs or for modifications to 
leach line design. The County Health Department has determined that putting a 45-degree angle bend in 
the leach line will hydraulically overload the area where the bend is located.  The County Health 
Department has indicated that it prefers to have leach lines located in straight lines because they can 
then flow by gravity.  Moreover, the County Health Department has stated that to split it into two 
                                                 
2 Percolation & Groundwater Study with Septic System Design Recommendations for the Koppert Property, Grice Engineering; September 

2002 pg. 6 
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trenches as the appellant suggests would possibly place one of the leach lines slightly uphill from the 
septic tank.  Consequently, in order to flow by gravity the trench would need to be deeper into the 
ground, which runs into issues of bedrock 10 to 15 feet below the ground surface.  Therefore, placement 
of the septic system is constrained to its approved location on the southern portion of the parcel.3 

Conclusion.  The project is not entirely consistent with the Visual Resource policies of the LCP but as 
consistent as possible while still accommodating an adequate septic system.  The project minimizes tree 
removal to those that are necessary for the development.  No trees are being removed that surround the 
structure with the exception of the south side where the driveway is located, thus the forested corridor 
will not be disrupted.   The LCP allows for removal of trees to the minimum necessary for siting 
structures (Policy 2.2.3.7).  The project has been conditioned to replace removed trees on a 2:1 ratio for 
all trees regardless of diameter.4  The project will plant 14 trees on site, nine of these replacement trees 
will be planted along the top of the bank and the west side of the structure to help provide additional 
screening from the public viewshed as seen from Highway 1.  Moreover, since project approval, the 
applicant has submitted a revised landscape plan that limits tree removal to those located within the 
actual structure footprint (total of 5 trees) and the two adjacent to the driveway on the south side of the 
parcel and residence, which pose a hazard to the future development.  In addition, if it were possible to 
reconfigure the septic system location, the effect of moving a structure as large as a residence 
approximately 20 feet further south, per the appellant’s recommendation, would be minimal.  It will not 
cause the structure to be much less visible in this instance due to lot location and size. 

Regarding the projects exterior building materials, the color tones submitted by the applicant to County 
staff are earth tones and are required to blend in with the natural surrounding, consistent with LCP 
requirements.  The project has been conditioned to require a field inspection and approval of the final 
color prior to occupancy of the building, to ensure the color chosen blends with the natural surrounding.  
The use of red tiled roof is consistent with other existing structures in the area including but not limited 
to, the residence west of the project site, which was built in the 1920s.  In addition, the recently 
remodeled Carmel Highlands Fire Protection station uses the same Mission style architectural design 
that includes red tiled roofing.   

Thus, the County’s approval does not raise a substantial issue regarding the projects consistency with 
the LCP standards for protecting visual resources. 

ESHA.  Appellant contends the adequacy of required eight-foot setback from the top of the bank to 
ensure protection of riparian vegetation.  Appellant further contends that her own house (immediately 
adjacent east of the parcel) was required to be setback 20-feet from the top of the bank and required a 
variance to encroach into the appellant’s front yard setback. 

                                                 
3 Transcript from Board of Supervisors Hearing 10/7/03 
4 Carmel IP Section 20.146.060.D.6 requires that trees 12 inches or more in diameter (measured at breast height) be replaced on a 1:1 ratio. 
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LCP policies relevant to appellant’s contentions are as follows: 

2.3.3.2 Land uses adjacent to locations of environmentally sensitive habitats shall be compatible 
with the long-term maintenance of the resource.  New land uses shall be considered compatible 
only where they incorporate all site planning and design features needed to prevent habitat 
impacts and where they do not establish a precedent for continued land development which, on a 
cumulative basis, could degrade the resource. 

 

2.3.3.3 New development adjacent to environmentally sensitive habitat areas shall be allowed 
only at densities compatible with the protection and maintenance of the adjoining resources.  
New subdivisions shall be approved only where potential impacts to environmentally sensitive 
habitats from development of proposed parcels can be avoided. 

Section 20.146.040.C.2.c. Riparian plant communities shall be protected by establishing 
setbacks consisting of a 150-foot open space buffer zone on each side of the bank of perennial 
streams and 50 feet on each side of the bank of intermittent streams or the extent of riparian 
vegetation, whichever is greater. The setback requirement may be modified if it can be 
demonstrated that a narrower corridor is sufficient to protect existing riparian vegetation.   
Staff may require that this determination of the setback and/or extent of riparian vegetation be 
made by a qualified biologist. 

 
Wildcat Creek is a perennial stream subject to a 150-foot buffer.  The building footprint is 8 feet from 
the top of the bank of Wildcat Creek.  However, due to the stream running through a canyon 80 feet 
below in this region, the streambed is actually in excess of 150 linear feet from the construction site.  
The residence cannot be sited further south toward Peter Pan Road due to septic system constraints 
noted earlier in this staff report.  Existing trees between the proposed residence and the top of the bank 
will remain intact.   
 
The LCP allows modification of required setbacks provided it can be demonstrated that a narrower 
corridor is sufficient to protect existing riparian vegetation (Policy 2.3.4.1 Riparian Corridors and 
Other Terrestrial Wildlife Habitats; Section 20.146.040.C.2.c).  The County found that the appellant’s 
residence setback from the top of the bank to be inadequate and thus required a variance for 
encroachment into the front yard setback.  The County, in determining the applicant’s required setback, 
based its decision after review of the project and its associated geotechnical and soils report.  In 
addition, since project approval an addendum to the biological report (October 11, 2003; attached as 
Exhibit 7) was completed for the project site with respect to addressing specific impacts to Wildcat 
Creek.  The following excerpt supports the County’s decision that adequate distance exists to ensure 
protection of existing riparian habitat consistent with LCP requirements: 
 

While not stated in my prior report, there are exposed granitic outcroppings on the steep slopes 
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down to Wildcat Creek.  Such outcrops are indicative of a very stable subsurface.  Additionally 
there were no springs noted coming from the Koppert property.  Therefore, any effect on the 
riparian habitat would have to be a condition that would affect the canyon bottom itself where 
Wildcat Creek flows along the property line.  I found none to exist. [emphasis added].  

 

Because the project does not impact the canyon bottom where the stream flows, no impacts will affect 
riparian vegetation associated with Wildcat Creek.   The project has been conditioned for runoff to 
avoid off-site impacts and plant additional trees along the top of the bank between the structure and the 
cliff embankment.   

Thus the County’s approval does not raise a substantial issue regarding the projects consistency with 
the certified LCP standards for protecting ESHA from development impacts. 

 

II. Recommended Motion and Resolution 
MOTION:  

I move that the Commission determine that Appeal No. A-3-MCO-03-106 raises NO substantial 
issue with respect to the grounds on which the appeal has been filed under § 30603 of the 
Coastal Act. 

STAFF RECOMMENDATION: 

Staff recommends a YES vote.  Passage of this motion will result in a finding of No Substantial 
Issue and adoption of the following resolution and findings.  If the Commission finds No 
Substantial Issue, the Commission will not hear the application de novo and the local action will 
become final and effective.  The motion passes only by an affirmative vote by a majority of the 
Commissioners present. 

RESOLUTION TO FIND SUBSTANTIAL ISSUE: 

The Commission finds that Appeal No. A-3-MCO-03-106 does not present a substantial issue 
with respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act 
regarding consistency with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 

 

III. Appeal Procedures: 

Coastal Act Section 30603 provides for the appeal of approved coastal development permits in 
jurisdictions with certified local coastal programs for development that is (1) between the sea and the 
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the mean 
high tideline of the sea where there is no beach, whichever is the greater distance; (2) on tidelands, 
submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream, or within 300 
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feet of the top of the seaward face of any coastal bluff; (3) in a sensitive coastal resource area; (4) for 
counties, not designated as the principal permitted use under the zoning ordinance or zoning district 
map; and (5) any action on a major public works project or energy facility. This project is appealable 
because it is within 100 feet of a stream. 

The grounds for appeal under Section 30603 are limited to allegations that the development does not 
conform to the standards set forth in the certified LCP or the public access policies of the Coastal Act. 
Section 30625(b) of the Coastal Act requires the Commission to conduct a de novo coastal development 
permit hearing on an appealed project unless a majority of the Commission finds that “no substantial 
issue” is raised by such allegations. Under Section 30604(b), if the Commission conducts a de novo 
hearing, the Commission must find that the proposed development is in conformity with the certified 
local coastal program. Section 30604(c) also requires an additional specific finding that the development 
is in conformity with the public access and recreation policies of Chapter 3 of the Coastal Act, if the 
project is located between the nearest public road and the sea or the shoreline of any body of water 
located within the coastal zone. This project is not located between the first public road and the sea and 
thus, this additional finding would not need to be made in a de novo review in this case.  

The only persons qualified to testify before the Commission on the substantial issue question are the 
Applicant, persons who made their views known before the local government (or their 
representatives), and the local government. Testimony from other persons regarding substantial issue 
must be submitted in writing. Any person may testify during the de novo stage of an appeal. 
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